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(Sitting as a Deputy High Court Judge
(of the Chancery Division.)

IN THE MATTER OF SECTION 10 (1) OF THE ALLOTMENTS ACT 1350
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'HE DEPUTY JUDGS: Mr Dennis John Harwood has since 1969 been

the tenant of land comprising plots Nos. 56 and 70 Batts Hill
allotment 3ite at Reigate in Surrey, being land let to aim for
use as allotments under The Allotments Acts 1908 to 1950 by the
Borough of Reigate and Banstead and their predecessors in title
the Reigate Borough Council. Each of the said plots is of
10 rods in area which I am told (although there did not seem t¢
be any clear evidence upon it) is approximately 250 square met)
In respect of each of his allotment plots Mr Harwood has been
paying the following rents: 1971 to 1976, 90p per annum,
being 9p a rod; and from 1976 to 1977, £3 per annum, being 30
a rod. By a notice dated 21st March 1977 from the Borou
of Reigate and Banstead, Mr Harwood was informed that the
allotment plot rents payable by him were to be increased for
the year commencing lst April 1978 to the sum of £10 per plot
per annum, being at the rate of £1 per rod. Mr Harwood too
the view that this increase in allotment plot rent was
unreasonable and unjustifiable and, accordingly, issued these
proceedings by way of an originating summons against the Boro\
of Reigate and Banstead for a declaration that upon the true
construction of section 10 (1) of the Allotments Act 1950 the
rent charged or proposed to be charged by the defendant in
respect of plots 56 and 70 Batus Hill Allotment Site, Batts
8111, Reizate, Surrey, being land let by the defendants to the
olaintiff under the Allotment Acts 1908 to 1931 for use as
allotments, is in excess of such rent as a tenant might
reasonably be expected to pay for the said land if let for su
use on the terms (other than terms as to rent) on which it.is
in fact let.

Without being unkind to the draughtsman of that

idgclaration and the relief that 1is sought, it is true to say




that it is taken almost verbatim from the rather turgid la

of section 10 (1) of the Allotments Act 1950, Section 1

is entitled "Rents to be charged for Allotments Let by Loc

Authorities"”. Subsection (1): '
"Land let by a council under the Allotments Acts, 1908
to 1931, for use as an allotment shall be let at such
rent as a tenant may reasonably be expected to pay fo
the land if let for such use on the terms (other than
terms as to rent) on which it is in fact let:

Provided that land may be let by a council as

aforesaid to a person at a less rent if the council
are satisfied that there exist special circumstances
affecting that person which render it proper for thex
to let the land to him at a less rent."
The sort of special circumstances that are there conte
are such that the tenant is an 0ld Age Pensioner.

There are thus two questions, so it seems to me, |
me to deal with. The first is the proper construction
this sub-section and, in particular, the words "such rent
a tenant may reasonably be expected to pay". The secc
question is whether the £10 per 10-rod plot that Mr Harwoc
asked to pay was a rent in excess of the rent that a tenat
in 1978 might reasonably have been expected to pay for the
land if let for use as allotments under the Allotments Aci
to 1931 on the terms (other t&aﬁ the terme as to rent) on
which it was in fact let.

I was told by counsel for Mr Harwood and by couns
for the Borough of Reigate and Banstead that section 10 o
the Allotments Act 1950 has not previously been the subje
af anv judicial interpretation. Mr Banks for Mr Harwo



therefore referred me to a number of authorities undex
statutes, and other documents indeed, where the word '
bad been Jjudicially considered. Thus, for example,
referred to the judgment of the learned Vice-Chancellc
case of English Exporters (London) Ltd. v, Sldonwall 1
(1973) Ch, beginning at p.415, where the learned Judge
consider the provision in the Landlord & Tenant Act 1¢
section 24 (a), as inserted by the Law of Property Act
section 3(1l), for the payment of an interim rent wher:
words in question were "apply to the court to determii
rent which it would be reasonable for the tenant to pi
the tenancy continues". Similarly, a judgment of
learned judge in the same year, 1973, not reported at
time but instead reported in a note six years later t
in the House of lords, namely, Ponsford & Ors. v. H.M
Aerosols Ltd. (1979) A.C. 63. The note is of a ¢
Cuff v. J. & F. Stone Property Co. Ltd., where Mr Jus
Megarry (as he then was) gave a judgment on December
and the material clause in a lease was as follows:
"The yearly rent payable by the lessee during the
last seven years of the term hereby granted shal
be the sum of £2,400 ... or such sum as shall bde
assessed as a reasonable rent for the demised
premises for the said period."

I do not ignore the other authorities that we
to me, but it seems to me, with very great respect to
accomplished efforts of counsel in citing these cases
the only relevant teaching of them all is that the. wc
"peasonable" is to be construed in the context in whi

naad. whether statutory or contractual or otherwise.



%0 me that the most helpful general instruction is to b¢
in the Jjudzment of Lord Evershed, M.R., in the case of .
Ray Ltd., v. Kay & anr (1952) 2 §.B., 258. He was con

with a case arising under section 12 (1) of the Leaseho!

Property (Temporary Provisions) Act 1951, pursuant to wi
judge had to fix a "reasonable" rent. If I may pick
learned Master of the Rolls' judgment at p.264, where h
a reference to counsel appearing before him, Mr Lawson
then was):

"Mr Lawson, in his vigorous presentation of the cas
for the landlords, has drawn attention to the
repetitive use of the standard of reasonableness.
In the first sub-section it occurs twice. First,
it is the condition on which the court orders the
grant of a tenancy. Second, it is the standard
whereby the rent, terms and conditions are arrived
at if the court determines it to be reasonable to
grant a tenancy at all. The conception of the
reasonable man and the stendard of reasonableness
have for centuries been enshrined in our common l:
but the conception of leaving it to a judge to dec
whether it is reasonable to make particular order:
and, if so, upon what terms, has in recent years t
introduced into our statute law; and everybody wi
has nad any experience in these matters knows tha'
the standard of reasonableness, as a condition th
gsatisfaction of which is required to justify the
making of an order, has for years been a particul
feature of the rent . *“riction legislation.

"It is convenient Fo recall at once the langu
of Lord Greene (then ﬁ;a.) in Cumming v. Danson



in reference to the Rent Acts. There the question
was what were the circumstances which a judge should
consider in deciding whether it is reasonable to make
an order for possession. The duty of the judge,
he sald, is to take into account all relevant
circumstances as they exlst at the date of the hearing
That he must do in what I venture to call a broad,
commonsense way as a man of the world, and come to his
conclusion, giving such weight as he thinks right to
the various factors in the situation. Some factors
may have little or no weight, others may be decisive.

"I conceive that when Parliament again introduced
this conception of the standard of reasonableness, it
intended to impose on the Judgg a corresponding duty,
go that in deciding whether it was reasonable to grant

a tenancy the Jjudge -- and I follow the same language
'is to take into account all relevant circumstances as
they exist at the date of the hearing', and would have
exercise his powers in a ‘broad, commonsense way as a
of the world, and come to his conclusion, giving such
weight as he thinks right to the various factors in th
situation.'"

Then I take it up again at the foot of p.265:

"I think,as did the Jjudge, that some significance is
rightly attached to the laﬁguage of the short and the
long titles to the Act, as indicating the kind of thir
to which Parliament was directing this remedial measu:
I say 'remedial measure', meaning that the Act was
passed in order to remedy'a defect in conditions to

which it aooplies. Prima facie, some derogation frc



the rights of a landlord to deal with his property as
he will must necessarily be involved. If power is
given to grant, on the tenant's application, a new
tenancy, it presupposes that the parties have not
themselves agreed that this should happen; the court
is therefore invited to make an order, so far as the
landlord is concerned, in invitum. Second, I think
that some importance does attach to the phrase
'temporary provision'. In the context in which it
appears in the long title, the phrase indicates, in my
view, that Parliament intended, on whatever should be
found to be reasonable terms, that tenants should be
protected for a short period in their existing rights
of occupation; that those rights should be extended
to a limited extent. The suggestion has been made
that light might be thrown upon the matter by considering
a report made by a committee before this Act was passed,
but it does not seem to me that we can usefully, or
should legitimately, look at any such report. Ve must
find the intent of Parliament from the language of the
Act itself."
I pause there for a momen® and say, really by way of interpola-
tion, that there has been produced before me a very expert,
voluminous and illuminating report by the late Professor Thorne
which I must comment upon 1atbr; but it does not seem to me
that, except in the most general terms, it can form any ground
for my decision. I therefore pick up the learned Master of
the Rolls' judgment once again for one last passage that I
think is right to quote from him at the foot of p.266, where

he says:



"I have referred to the conception of 'reasonableness',
and he would indeed be a bold judge who tried to formu
with precision the significance that the word implies.
One is inevitably, sooner or later, thrown back upon
generalities of the kind I have already quoted from
Lord Greene, i.R. This much must be clear: the
standard is that which is regarded as reasonable by tk
judge who tries the case, and which is or may be somet
distinect from standards waich may be found to be
appropriate by applying other tests. Let me take t
second question, that of rent, and try to illustrate t
point in regard to that. As was apparent in this ¢
the landlords here could obtain in respect of 15 5t.
Stephens Street a tenant willing to pay for a 2l-year
a rent of £750 and a premium of £1,500, and that mighi
be said, with some show of justice, to be the present
market value of the premises. The phrase 'econom:
rent' has been used during the argument, but I prefer
to avoid it, since the phrase has, in some contexts, !
to some economists, as I believe, a particular and
technical significance. The market value of certa
premises is one thing, and as I read this Act it seem
to me that the 'reasonable' rent may be something
different. The reasonable rent is arrived at by
applying the subjective %eét of what the judge thinks
is right and fair, as distinct, for example, from the
objective test of what the evidence shows is the mark
value."

0f course, the passages that I have just been read

fram Tard Rvershed's judezment relate to the manner in whic



the court should discharge its duty of deciding what is
reasonable; in that particular case, a reasonable rent unde
tha Leasehold Property (Temporary Frovisions) Act 1951,
Section 10 of the Allotments aAct 1950, however, is intended,
80 it seems to me, to provide guldance and instruction to loc
authorities as to the rent to be charged by them for land let
by them under the Allotments Acts of 1908 to 1931 for use as
allotment. It seems to me that the guidance and teaching
provided by lord Evershed and Lord Greene in the passages whi
I have read could very usefully be adopted by local authorit:
in discharging their duties under section 10 of this Act.

Echoing the wise words of AMr Justice Megarry in the

English Exporters case at p.429, when speaking of his approac
to section 24(a) of the landlord & Tenant Act 1954, I think
ought to attempt to state in general terms the manner in whii
it seems to me that section 10 (1) of the Allotments Act 195
is intended to work. In other words, while bearing well :
nind Lord Evershed's warninglthat it would be a bold judge &
try to formulate with precision the significance that the wo:
"reasonable" implies, I shall attempt to set out the proper
approach to the construction of the sub-section. The
sub-section requires that the allotment shall be let at such
rent as a tenant may reasonably be expected to pay for the 1l
if let for such use(that is as an allotment) on the terms ot
than the terms as to rent on ﬁhich Lt 48 in fact let, subjec
to a proviso. The proviso I should read:

"Provided that land may be let by a council as aforesaid
to a person at a less rent if the council are satisfied
that there exist special circumstances affecting that
verson which render it proper for them to let the land



It seems to me to be very clear when the proviso is read tt
che whole sub-section requires that it shall be the council
that is required to determine the rent, not the court, not
tenant. Nor is the rentv to be determined by agreement b¢
the council and a particular tenant, although, of course, t
council should listen to representations made from interest
parties such as associations of allotment holders or indivi
allotment holders or, indeed, ratepayers. The council,
it seems to me, are required to determine the rent that a

notional tenant rather than a particular tenant might reasc
be expected to pay. In arriving at this determination
and this is really the test that I attempt to propound in 1@
following the learned Vice-Chancellor -- the council must 1
into account all relevant circumstances in a broad, common:
way, giving such weight as it thinks right to the various !
in the situation so that it may come to a conclusion that

thinks right and fair. In the present case there can
no doubt that the Borough of Reigate and Banstead devoted

considerable time, care and attention to The question of ¢
appropriate rent for its allotments. The most cursory
perusal of the agreed bundle of documents makes this clear
and if confirmation were neecded it is, so it seems to me,

provided by the evidence adduced by or on behalf of the Bo
namely, a very full and careful affidavit by Mr John Andre
Logan Armour, an Assistant Principal Management Surveyor ¢
the Surrey County Council, supported by a short affidavit

Mr Kenneth Norton Melton, the Southern Area Parks Officerf
the Reigate and Banstead Borough Council. On Mr Harwoo
side the evidence is provided by a relatively short first

affidavit bv Mr Harwood. followed by a full affidavit in r



to Mr Armour and Lir lelton. I have also been greatly
‘ agsisted by the helpful and illuminating submissions of
for lr Harwood and for the Borough of Reigate and Banste

The case put forward by lir Harwood in his first
is summarised by ilr Armour in paragraph © of his affidav
where he says:

"In support of his contention that the rents payable
him are excessive, the plaintiff appears to rely or
three submissions, namely:

(a) that allotment gardening is properly to be
considered a recreational activity and subsidised
accordingly;
(b) that the national average price of agriculture
land is less per rod than the rent payable by the
plaintiff; and
(¢) that the rent agreed to by the plaintiff exce:
rents charged elsewhere."
Mr Armour then goes on to consider these matters in con:
detail and exhibits to his affidavit some very relevant
supporting material. My Donovan, in his submissions
on behalf of the borough, developed Mr Armour's case un
three heads.

What seemed to me to emerge very clearly in the
of the hearing before me and is to be seen from the evi
is that there is really a\very'fundamental difference o
principle between the parties as %o the proper place of
allotments in Local Government activity, and it is that
fundamental disagreement that I must attempt to resolve
Mr Harwood's basic viewpoint is that the provision of a

wndan +ha 1080 Ant. whatever it might have been under e
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legislation, is the provision of a recreational facility and
should therefore be treated in the same way, SO far as
subsidies are concerned, as any other recreational facility
such as tennis or swimming or bowls or cricketb. He then saj
that the increase in 1977/78 from £3 per lO-rod plot to Z10 p¢
10-rod plot was, by comparison with the increases charged for
other recreational facilities -- which, apart from swimming,
wepre of the order of 20 per cent, -- an unfair and discrimi-
natory increase and is therefore not a rent such as a tenant
could reasonably be expected to pay within the Terms of secti
10(1) of the Allotments Act of 1950. On the other hand
the borough do not accept that allotment gardening should be
regarded as a recreatlion to be subsidised out of the rates.
Mr Donovan put it even more simply when he said that in so fa
as allotment gardening contains an element of enjoyment, the
ratepayers are under no obligation to provide that element

of enjoyment free. If the borough are wrong upon this
fundamental point, then it must follow that the borough have
not determined the rent in accordance with the test that I
attempted to propound in that the borough will not have taker
into proper account all relevant circumstances. The
fundamental question is therefore whether ir Harwood has
satisfied me that the borough are wrong.

Mr Harwood's basic evidence is, I think, adequately
sumnmarised in paragraph 6 of the first affidavit by Mr Armou:
that I have read. But Mr Harwood's reply to that affidavi
is, I think, of very considerable significance. I take it
up at paragraph 5, and I think it right that I should read t
relevant paragraphs relating to this fundamental point

in extenso. Mr Harwood says in paragraph 5:

- =
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"ihile I accept that Mr Armour is correct in stating
in paragraph 8 of his affidavit that the Thorpe Repo
that is the report that I have previously referred

"has not received statutory approval it is not correc

that allotment gardening has not been recognised at
ministerial level as a recreation.”

Then he produces a bundle which contains a copy of a lett
from the Department of the Environment, dated 28th Octobe
to the Chairman of the London Association of Recreational
Gardens, which begins in these terms:
"Sir,
Recreational Status for Allotment Gardening
I am directed by the Secretary of State to refer to
your letter of 28 August about allotment gardening.
Recognition of allotment gardening as a recreation
has already been given on a number of occasions at
ministerial level. For example, in his statement
in the House of Commons on 5 May 1972 ... the Minist
of Local Government and Development said that there
was a place for allotments in the urban scene in the
same way as there is for other recreational activit!
such as tennis and swimming."
I do not think I need read any more, but the letter is ¢«
with developing that point. A White Paper is also exl
in the same bundle and the Whiﬁ; Paper sets out to show -
allotment gardening is regarded as a recreationai activi
Then he continues:

"Purther it was stated by the Minister for Local

Government and Environmental Services on 12th Febru

1980 during a meeting of Standing Committee D of th



House of Commons to consider the Local Government
Planning and Land Bill that the Government was
considering comprehensive legislation ©o take in the
Thorpe Report that there had been in the Government's

thinking for some time what was called a recreational

gardening Bill." 1

And he produces a report of the Standing Committee of 12tk

February 1980 to substantiate that statement.

Then in paragraph 7 he refers to the report of 271

October 1978 of the Arts and Recreation Committee of the

Association of Metropolitan Authorities who recommended me

authorities to regard allotments in the same light as othi

recreational pursuits when considering priorities. Aga.

do not need to read the actual report. He then goes on

"phe defendants have always included allotments in th
terms of reference of their Recreation Committee" -=-
the bundle of agreed documents show that clearly
expenditure and income relating to the provision of
allotments by the defendant was included in the accc
for that committee-~ "From the minutes of the meetir
of that committee on 20th January 1977 dealing with
the revision of allotment rents it is apparent that
whilst the question of the revision of those rents
was discussed whilst the committee was dealing with
allotment matters with tﬁe'allotment representative:
present and their views noted, the actual decision
was not taken until the committee nad proceeded to
deal with recreation matters. Te minutes state
*,.. the committee considered the revision of all

charges made in respect of the council's recreation
" PO

e

facilities including eees. allotments.
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Then in paragraph 8 he says:

"Surrey County Council consider that allotment gardenir
is a recreation. This is set out in a document
described as a backzround paper being produced as
part of the preparation of the Surrey Structure Plan.'

And he produces a copy of the relevant gsection of the stati
Then in paragraph § he says:

"Allotments are meinly of interest to the middle aged
and elderly who are not able to engage any longer in
organised activities requiring periods of high exerti
Accordingly allotments should be regarded in the same
manner as playing fields and other open space recreat
facilities."

And he would like to adopt the reasoning of the Ingpector,
Miss E.B. Haran in her report on the objections to the Wal
Forest District Plan, where she commented at p.12, paragra

"I appreciate the problems faced by the council in
determining land use priorities in a heavily built-ug
area but the council is concerned to give proper
recognition to the role of recreation and leisure
activities and I find it difficult to reconcile this
emphasis with the low priority given to allotments.

It is an activity which still tends to be of most
interest to the middle agba and elderly but there ax
some indications of growing popularity with younger !
groups. In any case as the middle aged and elderly
relatively few demands on recreational activities it
cannot be wholly unreasonable %o make some provision

for their needs. Allotment gardening is moreover



relatively intensive form of land use as far as
recreational activities are concerned and although
it may offer less visual amenity than playing fields
or local parks the 'openness' it offers is generally
valued by local residents.”

All this material is useful, as indeed are the various
other referesnces that have been drawn to my attention in the
minutes that are contained in the bundle of agreed documents.
But in the end the proper guidance is to be sought from the
statute itself. That is what I am asked to construe and,
however interesting it is to see the change in attitude as
represented by the documents that I have just referred to in
Government thinking -- in Municipal thinking even -~ in the
end it is really a matter of what the‘stacute provides for.

I have already read section 10, or its relevant sub-section
and its proviso. I was referred then to the rest of the
statute. One must start, of course, with the short title.
It is: "An Act to amend the law relating to allotments and
to abolish restrictions on the keeping of hens and rabbits.”

I am not concerned with hens and rabbits, but I am concerned
with that part where it says: "This is an Act not %o consoli-
date the law but to amend the law", and the relevant change,

so it seems to me, from the previous Allotments Acts is this,
that while the 1908 Act really had an express provision that
there should be no deficit in’'the keeping of allotments and
while the 1922 Act required a full and fair rent to be charged,
under the 1950 Act there is really a substantial difference in
attitude exemplified, so it seems to me, Dy the nexvu gection
in the Act, namely, section 11 which, when understood and
having seen all the material relating to the subsidy or ¢

|

16.



of the allotments in the Borough of Reigate and Banstead, it
seems to me to contain the most remarkable provision. I must
read it. It is headed: "Expenditure by local authorities
on allotments". Sub-gection (1) says -- and it 1s the only
sub-section that is really relevant now:

"In sub-section (1) of section sixteen of the Allotments
Act, 1922 (which prohibits a council from taking
proceedings under the provisions of the Allotments Acts,
unless in the opinion of the council their expenses under
those provisions may reasonably be expected to be defraye
out of their receipts under those provisions) for the
words 'to be defrayed out of the receipts of the council
under those provisions,' there shall be substituted the
words 'to exceed the receipts of the council under those
provisions by no greater amount than would be produced
by a rate of two pence in the pound; and section sevent)
five of the Local Government Act, 1929 (which increases
such statutory limits upon local authoritics' expenditure
as are imposed by reference to gpecified rate poundages)
shall not apply to the said section sixteen as amended b,
this sub-section.”

Now I should comment, by way of interpolation, on the
word "proceedings" which at first sight I must confess puzzle
me in that sub-section. It is quite clear that section 16
of the Allotments Act, 1922 (which was itself an Act to amend
the law relating to allotments) was concerned with the
limitation on expenditure on allotments and rents to be charg

Sub-section (1) which, by reference back, is that which is

dealt with by section 11 of the 1950 Act, reads:



"A council shall not take any proceedings under the
provisions of the allotments ict relating to allotment:
unless in the opinion of the council the expenses of
the council incurred under those provisions (other tha
such expenges as are hereinafter specified) may reason:
be expected after the proceedings are taken" --'and th
the portion that is brought in by amendment from the 1
Act is: "to exceed the receipts of the council unde
those provisions by no greater amount than would be

produced by a rate of two pence in the pound."

Sub-section (2):

"For the purposes of this section, expenses and receipt
shall be calculated in such manner as the Minister of
Health may direct and include expenses and receipts ir
respect of land acquired whether before or after the
passing of these Acts:Provided that such expenses shal
not include (a) expenses in relation to the acquisit.
of land other than the purchase price or reat or othe:
compensation payable in respect of the land (b) expe!
incurred in making roads to be used by the public (e)
ginking fund charges in respect of loans raised in
connection with the purchase of land."

If those are the expenses with which the sub-gection is co
these are the expenses and rece;pts in connection with the
council taking proceedings und;r the provisions of the
Allotments Act, which shows very clearly that the word
"proceedings" does not mean "legal proceedings" but quite

clearly means taking acts pursuant to their obligations ur

the Allotments Act.

So, returning then to section 11 of the 1950 Act,






